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‘Attaching’ Warning Statements By Facsimile 
Consumer Protection Prevails! 
 
 
Section 366 of the Property Agents and Motor Dealers Act 2000 (Qld) (‘PAMDA’) 
mandates that all contracts for the sale of residential property in Queensland 
(other than contracts formed on a sale by auction) have a warning statement 
‘attached’ as the first or top sheet. 
 
Alternative judicial views have emerged concerning the possibility of attaching a 
warning statement to a contract sent by facsimile.  In recognition of the consumer 
protection nature of the legislation, in MP Management (Aust) Pty Ltd v Churven 
[2002] QSC 320 Muir J favoured a restrictive view of the word ‘attached’ requiring 
physical joinder of the warning statement to the relevant contract.  In contrast, in 
MNM Developments Pty Ltd v Gerrard [2005] QDC 10 Newton DCJ opined that 
the requirements of the PAMDA could be met where the warning statement 
preceded the contract of sale in a facsimile transmission sent in one continuous 
stream.  Newton DCJ considered that this broader approach promoted 
commercial convenience. 
 
In an appeal from the decision of Newton DCJ, in MNM Developments Pty Ltd v 
Gerrard [2005] QCA 230 a majority of the Queensland Court of Appeal has held 
that the restrictive view propounded by Muir J is correct.  Notwithstanding 
possible commercial inconvenience, it is not possible for a warning statement to 
be attached to a contract sent by facsimile. 
 
The Decision 
 
Although, in the result, the appeal was dismissed, the individual judgments of the 
Court of Appeal are instructive as they relate to the operation of the PAMDA. 
 
de Jersey CJ 
 
Having noted the consumer protection context of the requirement set up by s 
366, de Jersey CJ was satisfied that it was the intention of the legislature to 
adopt the ordinary concept of ‘attach’ requiring some form of physical joinder or 
incorporation.  In order for a warning statement to be attached as the first or top 
sheet of the contract: 
 
 the seller must present the two documents, one on top of the other, with the former 
 physically confronting the reader as he or she sets about perusing the latter, being the 
 contract.  The rather fortuitous connection between the warning statement and contract, 
 as presented here, could not fulfil that stipulation, a stipulation obviously directed to 
 consumer protection, not the convenience of vendors of residential property. (at [19]) 
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In adopting this approach, de Jersey CJ did not accept the earlier view of White J 
in Sidbent Pty Ltd v Reinisch [2003] QSC 203 that this construction would 
frustrate commercial dealings: 
 
 In the first place, the convenience of commercial dealings is, implicitly, only subsidiary.  
 Of primary importance is the protection of purchasers of residential property.  Also, this 
 approach would in no way impede negotiations by fax.  But it would mean the act of 
 contracting must be done by the exchange of original documents, a course probably 
 reflected by s 365, and a course most contracting parties, even in this electronic age, 
 would favour anyway, to ensure the security of their binding dealings. (at [20]) 
 
 Finally, had the parliament intended to sanction a situation like this, it would have done 
 so by using language less prescriptive than, ‘as its first or top sheet’.  It is those terms 
 which to my mind compelling exclude the respondent’s position.  The legislature has 
 considered an exacting obligation justified to secure the goal of consumer protection. (at 
 [21]) 
 
Williams JA 
 
Having noted that the PAMDA provisions in question were badly drafted, 
Williams JA opined that the legislative intention was nevertheless clear.  It was 
intended that the documents presented to a potential purchaser for execution, 
and which would result in a relevant contract coming into existence, must have 
attached as the first or top sheet a warning statement.  In this way, the contents 
of the warning statement would be brought to the putative purchaser’s attention 
prior to the execution of the contract and it would facilitate compliance with the 
requirement in s 366(4) for the warning statement to be executed prior to the 
contract. 
 
For the reasons given by de Jersey CJ, Williams JA agreed that the nature of a 
continuous fax was such that it could not be said that the warning statement was 
attached to the contractual document as the first or top sheet.  Also like de 
Jersey CJ, Williams JA did not see any hardship in requiring original documents, 
rather than facsimile versions, to be submitted to the intended purchaser. 
 
McMurdo J 
 
McMurdo J did not opine on the possibility of warning statement being attached 
to a contract by the use of a facsimile transmission sent in one continuous 
stream.  However, McMurdo J did raise a related issue: ‘At what point in the 
dealings must the warning statement be attached to the contract document?’ 
 
In the absence of express statutory guidance, McMurdo J discussed a number of 
possibilities.  First, the warning statement may need to be attached at the time 
the contract (including any draft contract) is prepared.  Viewed in context of the 
offence created by s 366(2), this possibility seemed unlikely to McMurdo J. 
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The next possibility was to require the warning statement to be attached when 
the prospective buyer received the draft contract.  However, McMurdo J could 
not divine any clear implication in the PAMDA that the warning statement must 
be attached by this point in time.  An alternative interpretation was that the 
warning statement must be attached by the time the buyer signed the contract. 
 
The final possibility canvassed by McMurdo J was that the warning statement 
must be attached to the contract by the time the parties became bound.  On this 
view, although the buyer would need to sign the warning statement prior to the 
contract, the warning statement would not be attached to the front of the contract 
until the buyer or the buyer’s agent was sent a copy of the contract, signed by the 
buyer and the seller. 
 
Although not considering it necessary to determine which of these interpretations 
was correct, McMurdo J noted that ‘if there can be no attachment by faxing 
copies of the document, or by e-mailing them, then the argument for the 
attachment being required at a point subsequent to the buyer’s receipt of the 
documents becomes more persuasive.’ 
 
Comment 
 
This is an important decision for all involved in the conveyancing of residential 
property in Queensland.  Both de Jersey CJ and Williams JA have made it clear 
that a warning statement can not be ‘attached’ to a contract sent by facsimile. 
 
The related issue of the time at which a warning statement should be attached to 
a contract is less clear.  Although not determined by McMurdo J, the judgments 
of de Jersey CJ and Williams JA appear at least consistent with the view that the 
warning statement should be attached, at the very latest, by the time the putative 
purchaser signs the contract.  This interpretation would seem to be consistent 
with the consumer protection purposes of the PAMDA and, as noted by McMurdo 
J, would also allow for some greater convenience and expedition.  Given that a 
warning statement is not ‘attached’ to a contract by a buyer receiving copies by 
facsimile transmission, this interpretation may at least permit the documents to 
be printed from a facsimile machine, physically attached in the correct order with 
the warning statement being the first sheet of the contract, before being signed 
by the buyer and physically returned to the seller. 
 
However, while doubt remains, best practice will be to attach a warning 
statement as the first sheet of all relevant contracts (including draft contracts), to 
insist on the exchange of original contractual documents and to seek 
confirmation that the warning statement remained physically attached to the 
contract when the buyer signed the contract. 
 
 
BD 
